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STATEMENT OF THE CASE 


1. STATEMENT AS TO PROCEEDINGS 

On December 16, 1969, a five count indictment was returned against 
the defendant, Bentley W. Dennis. In the first count he was charged with 
robbing William Fair on August 9, 1969, while armed with a dangerous weapon. 
The second count, involving the same indictment, charged him with robbery 
by force and violence. The third count, with respect to the August 9th rob- 
very, charged him with assault with a dangerous weapon, a pistol. The 
fourth count charged the defendant with assault on William Fair on Septem- 
ber 11, 1969, with a dangerous weapon. The statutes alleged to be violated 


were: 22D. C. Code 2901, 3202, 502 and 501. Pleadings. 


a = 


An attorney was appointed by the Court for the defendant. and a plea of 


not guilty interposed. Pleadings. 

Trial was had before a jury on April 1 and 2, 1970. Count five was dis- 
missed by the Court without prejudice. Verdict was not required on Count Two. 
There was a verdict of guilty on counts one, three and four. He was sentenced 


to a term of not less than one year and not more than four yeats. Pleadings. 


2. REACTS: 

&. Mr. Fair 

The complaining witness, Mr. Fair, testified that on August 9, 1969, 
about 3 A. M., while on his way home from a friend's houge where he had had 
ten drinks of scotch, he was approached from the right hand side. at Mary= 
land Avenue and 21st Street, N. E. by two persons. Tr. 23-24, 6, 79. One 
fellow, who, Mr. Fair said, was the defendant, asked for his money and strug- 
gled with him. The other one, he testified, came up to him vith a gun, stuck 
it into his stomach and told him to stand still. The first one went through 
Mr. Fair's pockets, took money out of his wallet, took $10 to $15 from hin 
and asked him why he did not have more. M..- Fair replied that he did not 
carry money with him. Tr. 24, 32, 39. He said he was ordered by the man 
with the gun to start down the hill and he started down Maryland Avenue, but 
the two started to rum away and Mr. Fair went on home. Tr. 2h. : 

Mr. Fair testified that the next morning he called the police but no 
one came for a report go he forgot about it. Tr. 24, 63. | 

He said that the defendant robbed him again on September in, 1969 in 
the basement laundry room of 1825 Maryland Avenue. He said Mr. Dennis went 
through his pockets but he did not have any money. Tr. 27. The ‘robber then 
left. Tr. 28 : 

Mr. Fair said that the first robbery took about 15 minutes, Tr. 29,and 


at the second incident the robber was there about 5 to 8 minutes. Tr. 28, 
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Mr. Fair was asked if he saw in the courtroom either of the two men 


who had approached him and he identified Mr. Dennis as one of them. Tr. 25. 


With respect to the first rubbery, he testified that the defendant had come f 


from the rear and grabbed him from the right side. He said it was light 
enough for him to recognize the defendant. It was getting to be dayli.ht, 
the street light was in the middle of the street and the rob- 
bery took place about the middle of the street and the light was on the same 
side of the street that the robbery took place. Tr. 28-29. With respect to 
the second robbery, he said the lighting was gocd enough for him to recog- 
nize the hold up man. Tr. 28. He had had two or three drinks prior to the 
robbery that day. Tr. 76. 

He testified that at the first robbery, defendant wore a shirs end 
a pair of trousers and he thought that the second time defendant wore a car 
coat, sun shade, no hat and had a little more hair on his head. fr. 29-30, 
69-70, 71, 73. He said both robbers had mustaches. Tr. 30. 

Mr. Fair said that he had no question as to the defendant because he 
had seen him a second time. Tr. 72. He testified that he was asked to at- 
tend a line-up and he picked out the defendant. Tr. 31. 

Mr. Fair stated that when he came out of the building there were two 
men who had seen a car and got the license number and Detective Thompson 
picked up the defendant through his car, and Mr. Fair picked out his picture 
from the pictures Mr. ‘Thompson showed him, Detective Thompson requested it. 
Tr. 7%. Mr. Fair said that after the second hold up, after he went home, he . 
called the police and gave them a description of Mr. Dennis: close to five 
feet ten, possibly 160 pounds. Tr. 78. He said he had not known Mr. Dennis 
prior to the August robbery. Tr. 78, 136. 

bd. Bentley W. Dennis 

Mr. Dennis testified that he was living at home with his parents. 


Tr. 83. Mr. Dennis testified he was now employed at a Woolworth's store, but 
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that in August 1965 ko wae working at the Yashington Gas Light Company. 

Tr. 82. According to information supplied in connection with determination 
of conditions of release, Mr. Dennis had worked for the Washington Gas 
Light Company for 13 years, and had left because of loss of apivents permit. 
He had no prior convictions and no other pending charges. Pleading File. 
Mr. Dennis testificd that he had had a driver's license which had been sus- 
pended the last week in August or early in Septenber y and that thereafter he 
did not drive his car. Tr. 87. His brother drove it at times, as did Mr. 
Green. Tr. 87. Sometimes his brother borrowed it for a day or two. Tr. 87. 

Mr. Dennis testified that on August 8, 1969, which = a Friday, 
he left work after 4 P.M. after getting paid. He got some parts for his 
car, went home and worked on his car in front of his house until late in 
the evening. He said he then went into the house and was there until the 
next morning. Tr. 83, 115-116,117, 118-119. His parents were there in the 
evening and when he went into the house he watehed TV. ‘Tr. 83. He went to 
work the next morning about 7A.M. Tr. 98-99, waking up about 6:30. He 
had gone to bed around 12 o'clock. Tr. 83,99. 

He testified that he never had had a pistol. Tr. 83. : 

He testified that he did not know where hig brother ae on August 9; 
his brother was not home with him. Tr. 88, 100. He identified &@ photograph 
as the photograph of his brother, Charles. Tr. 90. Apparently, that was 
the photograph Mr. Fair had Previously identified. Tr. 95. 

With respect to September 11, he testifted that the day before he had 
been asked to go to a Miss Ellen Munderay on Eye Street, N. E. to wash and 
wex her floors and help with laundry. He was there from about! ten until 
2:30. He did this work with a friend, Noel Green. Tr. 8h, 85. When he 


left for work that day his car was parked in front of his house. Tr. 107, 


108. She lived about five or six blocks from his house, had the equipment 
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ot her house and be kad walked over to her house. fr. 87, 88, 62, Be caif 
that after finishing working that day he was out on the street until late in 
the evening, Tr. 107. His brother had used his car that day. Tr. 107. 

Mr. Dennis testified that Mr. Fair lived in the same apartment house 
as did Mr. Green. Tr.'93. He said that he had seen Mr. Fair a number of 
times at Noel Green's place. Tr. 84, 85, 92, 95. He testified that it was at 
Mr. Green's house that he had learned that Mr. Fair had recognized his car be- 
cause Mr. Fair had said something about it to Mr. Green's mother. Tr. 36, 9h. 

He testified that about two months after the robbery an officer had 
come to his parents’ house, asked for him and said his car had been involved 
in a robbery. Tr, 104. The officer had left word for him to come downtown 
to talk about some charges, Mr. Dennis called the officer and went downtown . 
unaccompanied by anyone. Tr. 109. There they took h%s picture, he not objec- 
ting. Tr. 104, His picture was taken on September 27, 1969 and October 2, 
1969. Tr. 110, 123, 164, Exhs. 2, 3,. Mr. Dennig testified that he went 
to the police station on several occasions; each time they took snapshots of 
him. Tr. lll, The last time he went there he was arrested. At that time he 
was accompanied by Noel Green, a friend. Tr. 112. 

Mr. Eugene Carrington Dennis, senior, the defendant's father, next 
testified. He had not heard nis son testify. Tr. 122-123. Mr. Dennis, 
Senior was retired at the time of the two incidents. Tr. 140. 

He testified that prior to August 7, 1969, his wife had been in New 
York, visiting relatives, and Mr. Bentley Dennis was at the house that week. 
Tr. 124. Around that time the defendant had had an accident with his car and 
he was working the evening of the 8th on the car. Tr. 124. He testified that =. 
his wife came back from New York on the 7th or 8th of August. Tr. 124. His 


son, Bentley, worked on his car for about three days around the 7th. Tr. 124-125 > 


127-128, 132. He could remember his son working on the car -¢@bout then 
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because that was around the time his wife came home from New York ) and Bentley 
talked to his mother about her trip. Tr. 123-129. There was 6 large Ty 
downstaiz#s which Bentley would watch. Tr. 125. He said that nis sony 
Bentley, had a small TV in his room which worked on am off. tr. 125. 
Mr. Dennis, Senior, stays up late watching TV and doing chores. tr. 126. 
Mr. Dennis, Sensor, testified that their door system was ‘80 ar- 
ranged with safety chains and locks » so that if Bentley left the mouse 
his father would know it. Tr. 126. | 
He testified that his other son had a pietol. Tr. 126. 
Lucille Dennis, mother of Bentley W. Dennis, testified that she had 
taken a trip in August and returred about the 7th or 8th. fr. 137-138. 
On Friday evening Bentley was working on his car, and later watched tele- 
vision. She was quite sure he went to bed; he could have left the house 
but they did not hear him. Tr. 141. As far as they knew he aid not leave 
the building that night. Tr. 140-141. She said that she had watched 
late devotional shows on TV and had gone to bed about a quarter to two 
that night. Tr. 141. She said that her son, Cparles, had passed away 


on October 13, 1969. Tr. 139. 


The death certificate fer Charles lists the cause of death as 


suicide. Def. Exh. 2. 

Mr. Noel Micheel Green testified that he lived with his Bother and 
a brother in the same apartment house as Mr. Fair. His mother and Mr. Fair 
were friends. Tr. 142. Mr. Fair had come to their apartment a hunber 
of times, as hed Mr. Dennis. And Mr. Fair on two or three oceasions has 
beea at their epartment when Mr. Dennis was there. This was so within 


the lact six months. Tr. 143. 
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He testified that on September 11, 1969, he was over at Mrs. 
~ Mun: aray's home that morning until after the kids had gotten out of school, 
He had left his house to 0 there between 9:30 and 10 A.M. He had gone 
there to help wax floors, wash windows » etc. He had walked the block or 
x block and a half between his house and that of Mrs. Munderay. Mr. Dennis 
went with him to Mrs. Munieray's. Tr, mae Ne He said he was a friend of ... 
the defendant’s, Tr. 145. 
- Mr. Green remembered the date because Mr. Fair had asked him whether 
he knew e@ guy with a red convertible » and asked about Bentley, fr, 147. 
That was sometime from a day to a week after the rovbery after the robbery, 
Tr. Lk8e149, He deniea telling Detective Thompson that they had been 
driving around all day on September 11, tr, 149-150. 


Ellen Munieray deetified that she lived at 2109 Eye Street, Northe 
> east, Apartment 3. She knew Mr. Dennts a long time, Tr, 152. 


She testified that on September 11, 1969, the defendant and Noel 
x Gree wane. Supposed to be at her apartment at 9 A.M. 0 do her floors but 
they were between an hour and an hour and a half late. Tr. 152. She be~ 
lieves they walkea over to her place because it is only a five minute walk, ; 
“ and she did not see a car perked in front of her apartment that day. Tr, 152- 
v 253. She said they loft about 3 P.M. They not only helped on her floors 
but they also took clothes down to @ nearby daundry. Jr, 153. 
z Mrs, Mundery remembered September 11, because that was clinic day 
® for the children September 10, Bentley had come to her apartment about a 
suit she had filed on the Same charges he had with respegt to a store and 
2 while at her place he had called Food and Drug. Tr. 153 
a On eross-examination » the only question she wes asked was if she had 


been askel to come en2 testify. She Tesponm'e! that about a uook 2.0 she hal 


B asked to testify by Mr. Dennis and then she had made an effort to remember 
what had happened on September 11. fr. 154-155. 
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Sarah Russell testified that sbhs lived at 3905 Harland Avenue, 
Northeast, Apartment 3. She said that she haa known Mr. Dennis for a 


couple of years. Tr. 155. She had also known Mr. Fair for two or three 


years. She said that tf. Dennis had come to her apartment from time to 


time to visit her and her son, and Mr. Fair also came to her apartment . 


She did not know whether the two had ever been there together » but that 


it could have been Possible because a lot of the boys came there. 


Tr. 155-156. She aia not think Mr. Fair knew Mr. Dennis Berea ye but 
he might have seen him in her apartment. Tr. 157. 


Mr. Ford, a minister » testified that he had known aoe Deanis 
for nearly 11 years. He testified that the defendant had a good reputation 


in his neighborhood and the church community, and a good reputation for 
peasefulness. Tr. 157-158. 


Betective Thompson testified that exhibits 2 and 3 were: Photographs 
of the defendant sitting out there with the defense attorney, tr. 164. He 
said that one was taken on October 2, 1969, and the other on September 27; 


1969. He sata he took the one on the 27th and one of his coworkers took 
the other on the 2nd. Tr. 16h. 


He said that the September 27th Photograph was taken at ithe Robbery 


Squad office of the Metropolitan Police. Detective Thompson had called 


and asked him to come to the office 


Mr. Dennis the previous day and he had come. fr. 165, Detective Thomp= 


Son testified that he had a discussion with Mr. Dennis. He See of a 


robbery in which Mr. Dennis! S car was supposedly involved, that he had a 
Complaint against him and asked him whether he had anything to say about 


the defense, his whereabouts and that he could say anything he liked. 


Tr. 165. He said he even showed Mr. Dennis a copy of the offense report 


which gave the tag number of his car. Tr. 166. 
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Detective Thompson testified that Me. Dennis said he hed no mow 

ledge of the offense, and that on September 11, he was in the company of a 

Mr. Green most of the day, but he could not tell where, but that he remem- 
dered shooting pool somewhere on Benning Roai that day. Tr. 166. 


He stated that on the 27th, Mr. Dennis came by himself. Tr. 166. 


Detective Thompson testified that on October 2, 1959, Mr. Dennis 


came with Mr. Green and was placed under arrest and was given a rights 
card to read. fr. 1¢7. He sail that Mr. Dennis again denied the offense 
and said he shot pool on Benning Road with Mr. Green on September 11. He 
testified that Mr. Green had told him that he had driven Mr. Dennis‘ dar 
that day and could not give any place they had been except for a pool room, 
Tr. 168-169. He testified that both said they were together that day but 
could not say where they were at 11 A.M. that day. Tr. 169. 

Detective Thompgon said that after the arrest, there was a lineup, 
at which Mr. Fair wes present. Government's Exhibit l,he said » was a 
picture of that lineup. Tr. 169-170. 

Voir Dire Testimony 

Although the trial Court, at the outset, was of the opinion that 
evidence that another person, deceased at the time of trial » had admit- 
ted to have committed the crime was inadmissible, Tr. 13,16, out of an 
abundance of cauticn he permitted a voire dire hearing, after which he 
affirmed his ruling. Tr. 61, 62, 39. 

Mr. Bentley “W. Dennis testified he had a brother, Charles R. 
Dennis. This brother had not lived with him, but came over from time to 
time. In the evening of the day of the second robbery or the day after, 
according to Mr. Dennis, his brother came over and told him he had some- 
thing on his mind: that he was the one who committed the ‘crimes. Tr. 36-40. 
Appellant stated that his brother had a gun; that appellant had lost his 


permit to drive at the end of August or early September and that his 


-10- 
was using his car. Tx, 41-l8, Mr. Dennis steted thet his brother bad 
said that the laundromat robbery had taken about a minute. Tr. ke. 

Charles R. Dennis diel, apparently through suicide, on October 11 
or 13. Tr. 43, 51, 52. Appellant seid that the last time he had seen 
nis brother was two or more weeks before his death. Tr. 4h. 

(After government counsel had withdrawn his objection to this 


line of testimony, Tr. 45-45, the Court allowed other members of the 


Dennis family to testify). 


Mr. Dennis, father of the appellant, testified that he was a@ re~- 


tired government worker. He said that he had a son, Charles Robert 
Dennis. Tr. 49. He stated that in the latter part of August Charles 
seemed like his health was broken and moved over to his father 's house. 
T. 49. In the latter part of Aucust, he told his father that his 
brother had been accused of a misdemeanor, that his brother aid not do 
that misdemeanor, that he did it himself. Tr. 50. The father testified 
Charles made the statement after his brother was confined, that his 
brother did not commit the crime. Tr. 50, 51. The father said that at 
the time Charles made the statement to his father, he was sickly and 
looked like he had a lot on his minl, and he brought the cinversation up 
again just before his death. He seemed as if he wanted to get it off his 
conscience. Tr. 50-51. 

The mother, Lucille dordan Dennis, stated that her son, Charles 
Dennis, about October 10, told her he was sorry that his brother, Bentley, 
was in the D. C. jail on account of a robbery he, Charles, had committed. 
Tr. 53. : 

Carrol A. Dennis, wife of Charles Dennis, testified ghe had been 
working as a secretary for the Treasury Department for almost four years. 


Tr. 54-55. She testified that right after his brother was arrested, her 


a“ fa. S 
husband told her it was he whe had robbed Mr. Fuir and that ne felt bad 
that his brother had been charged with something that was her husband's 
fault. Tr. 55. She said that about a week before his death he wanted 
to go down to the police and give himself up because he ii not think 
it was right for his brother to be down there, but he Jil not go down 
there. Tr. 56. 


ARGUMENT 


l. Failure to allow testimony that another person had aimitted 


to committing the crimes charged to appellant was substantial 


and reversible error 


Appellant had two primary defenses against the charges of the ine 
dictment. One was an alibi and the trial court :aamitted evidence as to 
this defense. The other primary ijefense was proof that another person 
hai committed the crimes charged to the defendant. Evidence of this was 
offered through testimony that the third person had so admitted. ‘The 
trial court refused to allow evidence as to this defense to go to the 
jury. See supra pp 9, 10. 

Early in the trial, counsel for the defendant advised the Court 
that he proposed to show that another person, who had died prior to the 
triel, had said that he and not Bentley W. Davis had committed the crimes 
with which the latter had been charged. 

The trial court expressed the opinion that the rules of evidence 
did not permit evidence of this sort. Counsel for Jefendant admitted 
he was unprepared on this issue and that he did not have authorities to 
support his position that testimony as to such admission was admissible. 
Tr. 11, 13, 15-16, 17, 18. The Court gave counsel time during the recess 
to come up with authorities, but counsel returned with a reference only 
to a case not dealing with this specific issue. Tr. 34. 


The Court, nevertheless, let counsel start a voir dire with Bentley 
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W. Dennis as a witness. Me. Beunia testified that hie brother, Charles 


Dennis, had told him that it was Charles who hed committed the crimes ani 
not Bentley. Charles Dennis was not available at the trial because he had 
committed suicide in October 1969. See supra p.10. 

After Bentley Dennis had completed his testimony on voir dire, the 
prosecuting attorney withdrew his objection to this line of testimony. 

Tr. 45. Thereafter, the father of the defeniant, the mother of the de- 
fendant, ani the brother's widow testifiei that Charles Dennis had made 

the same admission to each of them. See supra pp.10-11. After this testi- 
mony on voir dire™the prosecuting attorney changéd bs mind and objectad 
to all of this line of testimony. His objection was upheld.. tr. 58-62. 

A well established rule of evidence has been that a declaration 
against pecuniary or property interests is admissible even events at the 
time of the trial the declarant was dead. Early in the 19th century an 
English Court took the view that this exception to the hearsay rule did 
not apply to declarations . where the decleration was against the declarr 
ant's interest not to be subjected to criminal prosecution. 

This exception to the exception was followed in the Unitea States 
without attention being paid to the rationale of the rule. In: Donnelly 
v- United States, 228 U. S. 243(1913), the Supreme Court, being of the 
opinion that this was the established rule, excluded such evidence. The 
effect of this exclusionary rule was to assume that one was more likely 
to tell the truth if his declaration might cost him money than if his de- 
cleration might cost him his freedom. 

Commentators have been quite critical of this exception from the 
declaration against interest rule. 5 Wigmore on Evidence $1476, 14773 
McCormick, Evidence 549-553; 5 Tulane L. J. 302 (1964). In recent years, 
the distinct trend has been away from this exclusionary exception. See 


Model Code of Evidence - Rule 509: Declaration Against Interest; Uniform 
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Rulee of Evidence 63{10}; People . Spriggs, S& Cal. 24 868, 9 F 22, 
377 (1964); People v. Brown, 26 N. Y. 24 88, 257 N. E. 16 Yigpey. 
Not only does it seem quite likely that the Supreme Dourt would 


not follow its 1913 decision, but, also some lower federal courts have 
indicated that they, would consider a declaration ageinst criminal interest 
part of the declaration of interest rule. See Mason v. United States, 

257 F. 22 359, 360 (10th Cir. 1958). And at least one case has expressed 
the thought that the Donnelly case was merely the proluct of its time. 
Thomas v. State, 186 Mi. 446, 47 A 2a 43, 45-46 (1946). 

Exclusion of the voir dire evidence is particularly disturbing 
in this case. All that tied the appellant to the alleged crimes was 
identification testimony. Ani there were disturbing circumstances sure 
rounding this testimony by Mr. Fair. In the first instance, Mr. Fair con~ 
nected the appellant with the robberdes only after Mr. Fair had learned 
that Mr. Dennis's car had driven away from the apartment house after Mr. 
Fair hai been robbed. in the laundryroom there. Tr. 73-75, 85-86. Yet, 
Mr. Dennis had testified that his driving license had been suspended 
several weeks before this time, that he did not drive his car and his 
brother had been using it. Tr. 86-86, 104, 106-107. 

Again, we find that Mr. Fair, after learning about the car owners 
ship, had been shown a picture of the defendant prior to any lineup ident- 
ification. Tr. 7h 

Finally, we find that with respect to the first robbery, it had 
been preceded by such heavy drinking on the part of Mr. Fair that his 
identification of the late-at-night robbery cannot help being suspect. 

See supra p. 2 . Mr. Fair's testimony that the first robbery of about 
$10 to $15 took about 15 minutes and then they ran away, Tr. 29, 32, and 
the second robbery, where nothing was taken, took about 5 to 8 minutes , 


Tr. 28, 73, is simply not believable. 


wl 

In addition, there ic « disturbing Isck of Logie im tying Mr. 
Dennis to these robberies. Not only was there no showing of motivation 
toward robbery, but all the circumstances suggest the contrary. The evidence 
shows that Mr. Dennis had been regularly employed for a consilerable period 
of time. Tr. 82, and Pleading File. There Was no proof or pogEeseien 
that he was an addict. There was proof that he had known Mr. Fair prior 
to the robberies » Supra p. 5. Ani yet, he was accused of robbing such 
man twice without any mask. That the same mon (2 person with a job) would 
rob the same man a second time after the first robbery netted onty, about 
$10 to $15, and the victim haa said he dil not carry money with him, 
Tr. 24, 26, makes little sense. : 

Because of the tight briefing schedule » We propose here to deal 
with arguments against admissibility of the voir dire testimony. 

It may be said that since those through whom the admission was 
sought to be introduced were relatives of the defendant, their testimony 


is not reliable enough to be admittea, Under this theory, however, any 
favorable 


testimony by & relative would be inadmissible. 


class of evidentiary 
examination 
pardiahs, since they are subject to cross/, the law, with 


mits such testimony, t 


for the jury. We point out, moreover, that the most likely persons to 


whom such admission might be made are close relatives. 


Again, it might be argued that since Charles Dennis, the declarant ? 


- 15 - 


wae the brother of the appellant, bis ndmigsion should be excluded, but this 


argument is essentially the same as the one which would exclude any testi- 
mony by a relative. Here, also, the question should be one of credibility, 
not one of aimissivility. That he is not present for cross examination is 
true of all such leclarants. And that, of course, is a factor to be con- 
siderei by a jury. But to exclude froma jury's consileretion exonerating 
testimony merely because the exonerator is a deal relative is to deny de- 


fenlant a fair trial by jury. And see 18 U. S. C. 3502. 


2. The Circumstances of Identification were such as to require 
a prior hearing as to propriety before admissibility 


There ere very disturbing circumstances surrounding the identifi- 
cation process in this case, which, we submit, under the authorities, ree 
quire that a preliminary hearing be held as to what, if any, of the 4denti- 
fication process used in this case was admissible. United States v. Wade, 
383 U. S. 218; Gilbert v. United States, 388 U. S. 218; Clemons v. United 
States, 133 U. S. App. D.C. 27, 408 F. 2d 1230(1968); United States v. 
Zeiler, 427 F. 24 1305 (1970); Commonwealth v. Whitney, 439 Pa. 205, 266 
A. 24 738 (1970), cert. den. 91 Sup. Ct. 173(1970). 

First, we may be met with the argument that the prosecuting attorney 
asked defendant's attorney whether he wanted a "Wade hearing" and counsel 
declined to ask for one. while we doubt that the conduct of defendant.'s 
trial attorney was so incompetent as in itself to warrant a new trial, we 
submit that his representation of the defendant was so demonstrably weak 
as to merit this Court's consideration of this point as a matter of elementary 
fairness to the appellant, who did not select his counsel. We think the 
quoted references from the record set forth below speak for themseives.2/ 

As we have noted in the preceding part of the argument, the identi- 
fication process started with Mr. Fair's awareness that a car apparently 


used in the second robbery was owned by defendant. Next, we find that 


o) 160 
Detective Thompeon took pictures of Mr. Dennis on two different cocasions, 
once before he was arrested and once at the time he was arrested. Tr. 164. 
Detective Thompson first testified that counsel for defendant was present 
when these pictures were taken. Tr. 164. This is inconsistent with the 
fact that counsel, as the pleading file shows, was not appointed until 
after defendant had been arrested. Moreover, in another part of his 
testimony, Detective Thompson said that on the first occasion Mr. Dennis 
came to his office alone, and on the second occasion came with his 
friend, Mr. Green. Tr. 165-167. Ani this was the testimony of Mr Dennis. 
Tr. 109-110, 112. It seems clear that these pictures were teken outside 
the presence of counsel. It is also clear that prior to any Lineup ident- 
ification, Mr. Fair was shown at least one of such pictures along with 
other pictures. Tr. 73-75. The record is silent as to anything concern- 
ing the nature of such other pictures. Tr. 73-74. There is nothing in 
the record to show Mr. Dennis was warned of his legal rights vefore his 


pictures were taken.. 


Only after all of this was there a lineup identification followed 


by courtroom identification. We submit under the circumsstances a hearing 
should be had as to what picture or pictures were looked at by Mr. Fair 


prior to the lineup identification and whether the circumstances were 


such as to have tainted subsequent identifications. 


Conclusion 
For the foregoing reasons, appellant respectfully asks that 
judgment be entered in his favor or, alternatively, that this cause be 


remanded with instructions. 


1. "But I was under the impression you could introduce a statement, didn't 
realize why it wouldn't be admissible, because a statement could be made, 
the fact of the statement, the objection you are trying to slip in 
something, but that could be something that the Court would rule on." 
Tr. 11. 


SG & 


1. (cont ta) 
“I am wondering how I am going to be able to get in the fact 


that the son confessed." Tr. 13. 


"I just feel that there is some way that the fact that the 
statement was made can be gotten in.” Tr. 15. 


"The Court: Mr. Black, how long have you been a member of the Bar? 
Mr. Black: Since 1953. 
The Court: That is what I thought. 
Mr. Black: But I don't consider myself an experienced criminal 
lawyer. Iwas more involved in real estate, ani 
civil practice" Tr. 15-17. 


"The Court: Do you have any cases that say you can? 

Mr. Black: No, Your Honor. Frankly, I didn't realize that I was 
unaware of the law." Tr. 17. 

Mr. Black acknowledged he "was newvous and distraught". Tr. 19. 


"Mr. Black: I cen't lay my hands on any particular law but I 
just feel it is wrong to exclude it." Tr. 59. 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether the trial court erred by excluding the alleged 
confessions of appellant’s deceased brother made to rela- 
tives of both parties that he and not appellant had com- 
mitted the crimes. 

I. Whether the trial court erred by not holding an 
identification hearing sua sponte prior to trial where appel- 
lant expressly denied the necessity of such a hearing. 


* This case has not previously been before this Court. 
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Unrrep Srares or America, Appellee, 
v. 


Bentiey W. Dennis, Appellant. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a five-count indictment filed December 16, 1969, appel- 
lant was charged with armed robbery, robbery, and assault 
with a dangerous weapon (22 D.C. Code §§ 2901, 3202, 502), 
allegedly occurring on August 9, 1969, and assault with 
intent to commit robbery and assault with a dangerous 
weapon (22 D.C. Code §¢ 501, 502), allegedly occurring on 
September 11, 1969. After a trial on April 1 and 2, 1970, 
before the Honorable June L. Green and a jury, appellant 
was found guilty.* On July 14, 1970, appellant was sentenced 


1 Appellant was found guilty of armed robbery and assault with a dangerous 
weapon as charged in counts 1 and 3 of the indictment; no verdict was rendered 
on the robbery count (count 2) since a guilty verdict was rendered on count 1. 
Appellant was also found guilty of assault with intent to commit robbery as 
charged in count 4; the jury did not render a verdict on count 5, and the 
trial court sua sponte dismissed that count after the verdict was returned on 
the other ‘counts, 


(1) 


2 


to a term of imprisonment for not less than one year nor 
more than four years. This appeal followed. 

William H. Fair testified that at about 3:00 am. on 
August 9, 1969, while in the vicinity of 21st Street and 
Maryland Avenue, N.E., he was approached from his right 
side by an individual who demanded his money. A struggle 
ensued which was immediately terminated by the arrival of 
a second man, who placed a gun in Mr. Fair’s stomach and 
advised him to remain still. The first assailant then pro- 
ceeded to search Mr. Fair’s pockets and removed his wallet, 
containing approximately $10 to $15 (Tr. 23-24, 32). After 
the completion of the robbery, Mr. Fair was advised by the 
second assailant to return in the direction from which he 
had come, and as he proceeded back down Maryland Avenue, 
the robbers ran in the opposite direction (Tr. 24). The 
following morning, Mr. Fair testified, he called the police 
department, but no one responded to take a report, and 
Mr. Fair dismissed the incident (Tr. 24). 

Mr. Fair identified appellant in court as the first robber, 
i.e., the one without the gun who took his money. He addi- 
tionally stated that at the time of the robbery the lighting 
was very good, since dawn was breaking, and the robbery 
itself took place beneath a street light. The offense took 
as long as fifteen minutes, during which time Mr. Fair 
observed the two robbers, both of whom spoke to him (Tr. 
26, 28-29). 

On September 11, 1969, at approximately 11:00 a.m., 
while Mr. Fair was in a laundromat at 1825 Maryland 
Avenue, N.E., appellant entered with a gun and demanded 
his money. After thoroughly searching Mr. Fair and ob- 
taining no money, appellant departed. This attempted rob- 
bery lasted between five and eight minutes and took place in 
a well-illuminated room (Tr. 27-28). Mr. Fair thereafter 
identified Government Exhibit No. 1, a photograph of a 
lineup which he attended, and testified that he identified 
the man with No. 4 upon his chest. That man was appel- 
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lant? Thereafter the Government moved Exhibit No. 1 
into evidence without objection (Tr. 31-32). 

On cross-examination Mr. Fair testified that prior to the 
robbery on August 9, 1969, he had been visiting with friends 
at their house, where he had consumed approximately ten 
drinks of Scotch whiskey (Tr. 66, 79). When asked about 
the possibility of his having been intoxicated, Mr. Fair 
replied that he was not too intoxicated to go home since, if 
he had been, he would have spent the night with his friends. 
He further stated that his vision was not impaired and that 
the second encounter ‘‘gave my vision just that more of 
a chance to recollect itself’? (Tr. 72). Defendant’s Exhibit 
No. 1-A, a picture of appellant’s deceased brother, was 
proffered to Mr. Fair for purposes of identification.* 
Mr. Fair stated that he had previously seen the man in the 
picture, and on further questioning he testified that that 
man was the second robber, along with appellant, on 
August 9. He denied that appellant’s brother was the indi- 
vidual who assaulted him on September 11, but rather main- 
tained that the only time he saw him was on August 9 in 
the company of appellant (Tr. 67-68). 

Mr. Fair testified that after the September 11 encounter, 
two individuals standing outside the laundromat saw appel- 


? Prior to trial, the prosecutor related to the court that at the request of 
Metropolitan Police Detective Steve M. Thompson appellant had come volun- 
tarily to the police station to discuss the offenses committed upon Mr. Fair and 
that there his photograph had been taken. Later Detective Thompson took 
appellant ’s picture and a number of others to Mr. Fair, who identified appellant 
from the group of photographs as one of the robbers. Thereafter appellant 
was identified at the lineup by Mr. Fair (Tr. 12). The question of an identifica- 
tion hearing was discussed by both counsel before the court, and appellant’s 
counsel determined that there was no necessity for a hearing on the identifica- 
tion procedures (Tr. 20). 


3 Appellant’s defense, in part, was based on an alleged confession that his 
brother, whose picture was exhibited to the complainant, had made to their 
mother and father, appellant, and the brother’s wife some time after the second 
incident, in which he stated that he had committed the crimes for which 
appellant was charged. Very shortly thereafter the brother committed suicide. 
The trial court, after an evidentiary hearing and extensive oral argument out- 
side the presence of the jury, excluded the alleged confession as hearsay (Tr, 3- 
21, 34-65). 
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lant enter a car and leave. Mr. Fair was given the license 
number of the automobile, which he in turn gave to the 
police (Tr. 74). He further testified that prior to going to 
the laundromat he had had two or three drinks (Tr. 75-76). 
In response to counsel’s questions, Mr. Fair stated that he 
gave a description of appellant to the police, which he 
recited, and said that he had never seen appellant prior to 
the August 9 incident (Tr. 78). After ascertaining on re- 
direct examination that the complainant had been drinking 
Scotch whiskey prior to the August 9 robbery, the Govern- 
ment rested its case (Tr. 79). The trial court then denied 
appellant’s motion for judgment of acquittal (Tr. 80). 

Appellant testified on his own behalf. He stated that he 
left work at the end of the day being paid and purchased a 
number of parts for his automobile, upon which he worked 
until late in the evening on Friday.‘ Upon terminating his 
work upon the automobile, appellant entered the house at 
about 9:30 or 10:00 p.m. and remained at home with his 
parents until the following morning after 9:00 o’clock 
(Tr. 82-83). On September 11, appellant stated, he was 
waxing floors for Mrs. Ellen Munderay with Noel Green 
during the period that the offense occurred. He testified 
that Mr. Green lived in the same apartment building as 
Mr. Fair, and that he had seen Mr. Fair on numerous occa- 
sions in Mr. Green’s apartment visiting with Mr. Green’s 
mother (Tr. 84-86).° 

Appellant further testified that on one occasion he was 
informed by Mr. Green’s mother that Mr. Fair had recog- 


4 Appellant’s testimony concerning the date of August 9 became somewhat 
confused as the trial went on. On direct examination he testified that. on 
August 9, a Friday, he left work and went home, worked on his car, and 
thereafter went to bed (Tr. 82). On cross-examination, when asked about 
what he was doing on August 8, the preceding evening, appellant replied that 
he was doing nothing (Tr. 97). On redirect examination, appellant’s counsel 
established that August 8 was a Friday and August 9 a Saturday, and 
appellant again stated his alibi, though expressly utilizing the date of August 8 
(Tr. 116-117). 


5 Mr. Green’s mother later testified that Fair had visited her om occasion, 
but she could not recall whether he might have seen appellant there (Tr. 155- 
157). 
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nized his car as the one that was involved in the Septem- 
ber 11 incident. Appellant, however, stated that he was 
not involved since he lost his license before Labor Day. 
After that he did not drive his car, although Mr. Green 
drove it on occasion, and his brother, now deceased, was 
permitted to use it at any time and had complete access to it 
(Tr. 86-87). 

On cross-examination appellant testified that he did not 
own a pistol. When asked if he knew whether or not his 
late brother Charles owned a pistol, appellant replied, ‘‘“He 
told me he stuck the man up, so I guess he did have a 
pistol’’ (Tr. 101).° Initially, when asked about the location 
of his car on September 11, appellant stated that his car 
was parked in front of his mother’s house (Tr. 92); but 
thereafter, when asked what he told his father after know]l- 
edge of the incident came to be known within the family, 
appellant stated, ‘‘I told him that my brother had had my 
car and I told him about what my brother had told me’’ 
(Tr. 106). When pressed concerning the obvious discrep- 
ancy, appellant chose to state that his brother had the car 
on September 11 (Tr. 107), but thereafter he said that 
when he left to perform the cleaning job for Mrs. Munderay, 
his car was parked in front of his house (Tr. 107), and 
when he returned home later in the evening, his car was 
‘back’? (Tr. 108). 

Appellant thereafter identified Government BHxhibits 
Nos. 2 and 3 as photographs taken of him at the police 
station on October 2 and September 27, respectively. Ap- 
pellant testified that his first appearance at the police 
station was made of his own free will at the request of the 
police. No one accompanied him on that occasion. His 
second appearance, which resulted in his arrest, was made 
in the company of Mr. Green (Tr. 108-114). On redirect 
examination appellant again emphasized that he appeared 
of his own free will at the station on both occasions since 
he had nothing to hide (Tr. 116-117). 


¢ This answer related to the incident occurring on August 9 (Tr. 101). 
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Eugene Dennis, Sr., appellant’s father, basically cor- 
roborated appellant’s story that he was in the house on the” 
evening ofr August 8 and 9 (Tr. 123-127). One discrepancy 
occurred on cross-examination. Appellant had testified that 
he went immediately to his room to watch television upon 
completion of the work on his car (Tr. 120); his father, 
however, testified that appellant stayed downstairs with 
his parents and watched television until he fell asleep there 
(Tr. 131). Mrs. Lucille Dennis, appellant’s mother, also 
essentially corroborated appellant’s alibi for the August 
date, although she too stated that appellant remained down- 
stairs watching television until he retired (Tr. 138). 

Noel Green testified that on September 11 he aided appel- 
lant in cleaning the floors at Mrs. Munderay’s home’ 
(Tr. 144). On cross-examination, Mr. Green acknowledged 
that he accompanied appellant to the police station on 
October 2. He was then asked whether he told Detective 
Thompson at that time that on September 11 he and appel- 
lant ‘‘had been driving around all day long in his [appel- 
lant’s] car and you couldn’t recall where you were,’’ to 
which Mr. Green replied that he did not remember making 
such a statement (Tr. 149-150). 

Detective Thompson testified on rebuttal® that he had 
invited appellant to the police station on September 27 to 
discuss the two incidents, particularly the September 11 
assault which had involved his automobile. After Thomp- 
son showed appellant the police reports relating to both 
offenses, appellant related that he could not specifically 
recall what he was doing on September 11, but he did re- 
member that he spent the day driving around in his own 
car with Mr. Green (Tr. 164-166). Detective Thompson 
further testified that on October 2, after he advised appel- 


7 Mrs. Ellen Munderay also testified on appellant’s behalf as an alibi witness 
for September 11 (Tr. 151-155). Appellant also presented a witness to testify 
to his reputation for peacefulness (Tr. 157-158). 

8 Prior to the testimony of Detective Thompson concerning the statements 
made by appellant at the police precinct, the prosecutor advised the trial court 
of the nature of the expected rebuttal evidence. Appellant’s counsel specifically 
stated that he had no objection to the use of such testimony (Tr. 159-160). 
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lant of his rights and appellant signed a statement that he 
understood those rights, appellant again told him that he 
was in the company of Mr. Green all day on September 11 
(Tr. 167-168). At the same time Detective Thompson 
talked to Mr. Green, who accompanied appellant to the 
precinct, and Mr. Green corroborated appellant’s story of 
their being together and driving around (Tr. 168-169). 


ARGUMENT 


. The trial court did not err by excluding the alleged 
confessions of appellant’s deceased brother that he 
and not appellant had committed the crimes. 


(Tr. 34-65) 


Appellant argues that the trial court erred by excluding 
testimony from various defense witnesses that appellant’s 
brother, Charles Dennis, confessed to the crimes for which 
appellant was on trial about two weeks before he committed 
suicide. Prior to the presentation of appellant’s case, the 
trial court heard the testimony of appellant’s father, mother 
and sister-in-law and of appellant himself, out of the pres- 
ence of the jury, concerning the alleged confessions Charles 
Dennis had made to each of them in which he identified him- 
self as the perpetrator of the crimes for which appellant 
was being tried. Although the prosecutor initially stated 
that he would have no objection to such testimony, he there- 
after changed his mind and entered an objection, which the 
trial court sustained (Tr. 34-65). Appellant now claims 
that the ruling of the trial court was erroneous. 

Appellant contends that since the law has recognized the 
admissibility of declarations against pecuniary interest as 
an exception to the hearsay rule, this Court should now 
expand that exception to include declarations purported to 
be against an individual’s penal interest. Assuming 
arguendo for the moment that declarations against one’s 
penal interest should be recognized as an exception, it is 
not clear that the declarations by appellant’s brother in 
the instant case were in any manner against his penal 
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interest. The brother, Charles Dennis, allegedly confessed 
to the crimes for which appellant was convicted to appel- 
lant, his mother and father, and his own wife; none of the 
alleged confessions, however, were made in the presence of 
any other party. In the first instance, it is difficult to 
imagine that any of these persons would inform the law 
enforcement officials of the confession and testify against 
Charles, and indeed, the testimony of each of them clearly 
revealed that no one acted upon the information to the 
benefit of appellant, even though he was incarcerated at 
the time they allegedly received the information. Second, 
and more importantly, it is far from certain that appellant’s 
brother, assuming he made such confessions, ever antici- 
pated being tried for the crimes or taking the stand subject 
to the laws of perjury, since shortly after the alleged con- 
fessions he committed suicide. Considered with the fact 
that the alleged confessions were made only to family mem- 
bers, the suicide negates the most essential element of a 
declaration against interest, i.¢., reliability. Unless it can 
shown that the declarant had no motive to falsify his 
testimony, the declarations, whether against pecuniary or 
penal interest, are not admissible. See Gichner v. Antonio 
Trowano Tile & Marble Co., 133 U.S. App. D.C. 250, 410 F.2d 
238 (1969) ; cf. United States v. Alexander, 139 U.S. App. 
D.C. 163, 430 F.2d 904 (1970). 

Even assuming arguendo that the alleged confessions 
were against the penal interest of appellant’s brother, it is 
clear that such statements are inadmissible. Donnelly v. 
United States, 228 U.S. 243 (1913); Scolari v. United 
States, 406 F.2d 563 (9th Cir. 1969). Just a few months ago 
this Court recognized that Donnelly was still the law and 
expressly declined an invitation to ‘‘overrule’”’ it. United 
States v. Alexander, supra. The instant case in this respect 
is indistinguishable from Alexander, and accordingly we 
ask the Court to follow Donnelly as it did in Alexander? 


® Much of the evidence of the alleged confessions of appellant’s brother 
managed to come out before the jury in spite of the trial court’s ruling. 
Regarding the August 9 robbery, when asked on cross-examination whether 
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The trial court did not err by failing to hold an 
identification hearing prior to trial sua sponte 
where appellant expressly waived such a hearing, 
and in any event there was no error in the identi- 
fication. 

(Tr. 20, 67-68, 86, 87, 101, 107, 109-110, 112, 165-167) 


Appellant contends that the trial court committed error 
by not holding a hearing out of the presence of the jury to 
determine whether the identification process culminating in 
the complainant’s in-court identification was in any manner 
tainted and thus inadmissible. The record reveals that the 
investigating officer requested appellant to appear at the 
precinct, where his photograph was taken. Thereafter, 
within seventeen days of the second offense, the police 
officer brought this picture of appellant, along with twelve 
others, to the complainant, who identified appellant from 
the photo as the individual who had perpetrated the two 
crimes. After his arrest appellant was identified in a lineup 
by the complainant (Tr. 20). 

Initially we note that this is not a case where appellant 
merely failed to object to the identification evidence at 
trial and on appeal is asserting a claim for the first time. 
Had that been the case, this Court would be ‘‘reluctant to 
consider [the Wade claim] for the first time on appeal,’’ 
Solomon v. United States, 133 U.S. App. D.C. 103, 106, 408 
F.2d 1306, 1309 (1969), but it might be disposed to do so if 
appellant could establish plain error under Frp. R. Crim. P. 
52(b). Cf. United States v. Waterstraat, D.C. Cir. No. 


he knew if his brother owned a pistol, appellant responded, ‘‘ Evidently so he 
had to have a pistol, he told me he stuck the man up, so I guess he did have a 
pistol’’ (Tr. 101). As to the September 11 incident, after the complainant 
had testified that his assailant had escaped in an automobile and that the tag 
numbers were obtained and later traced, appellant stated on direct examina- 
tion that he never drove his automobile after Labor Day (Tr. 86), but that 
his brother had access to it (Tr. 87) and had the car on September 11 (Tr. 107). 
Additionally, the alleged confessions of appellant’s brother could have had 
little effect since the complainant identified a picture of the brother, at the 
request of appellant’s counsel, and stated that the person in the picture com- 
mitted the August 9 robbery in company with appellant (Tr. 67-68). Thus it 
‘was immaterial whether or not he confessed, since appellant would still not be 
exculpated by such confessions. 
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22,708, decided November 14, 1969 (unpublished). In the 
ease at bar, however, the Wade-Stovall issue was raised 
and was affirmatively and assiduously waived. Contemplat- 
ing appellate inspection of the issue, the prosecutor prof- 
fered what a pre-trial evidentiary hearing would reveal 
were it to be held. Appellant’s trial counsel tactically deter- 
mined to forego lengthy consideration of a matter he had 
personally investigated and determined not to warrant 
judicial investigation. 
The defense was apprised in advance of the identifica- 
tion evidence the Government proposed to put before 
the jury, and this included a full statement of the cir- 
cumstances of pretrial confrontation. The defense ap- 
peared to be satisfied with the prosecution’s factual 
representations, and to believe that appellant had been 
exposed to no injury on this score. At no time did it 
object to the evidence in question, or seek an eviden- 
tiary inquiry out of the jury’s presence. . . . United 
States v. Waterstraat, supra, slip op. at 2. 
Having become cognizant of the circumstances surrounding 
the pre-trial identifications from the Government’s plenary 
proffer and through discussions with the prosecutor prior 
to the time of trial (Tr. 19-20), appellant’s counsel unequiv- 
ocally expressed his belief that no challenge was necessary. 
to the identification procedure on constitutional grounds.” 
While this Court has opined that it would be in the best 
interests of all parties for the trial court to inquire per- 
sonally, Solomon v. United States, supra, 133 U.S. App. 
D.C. at 106, 408 F.2d at 1309, we submit that in the case at 
bar, where appellant’s counsel expressly stated his con- 
sidered opinion that a pretrial identification hearing was 
unnecessary, the trial court was justified in not pursuing 
the matter further. See also United States v. Washington, 
D.C. Cir. No. 23,059, decided December 28, 1970, slip op. 
at 9.4 


10 United States v. Wade, 388 U.S. 218 (1967); Stovall v. Denno, 388 U.S. 
293 (1967). 

22 The record clearly demonstrates in any event that the photographic identi- 
fication was not impermissibly suggestive and violative of due process. 
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As a corollary to his argument contending that the trial 
court erred by not holding an identification hearing out of 
the presence of the jury, appellant also complains for the 
first time on appeal about the propriety of the taking and 
use of his picture.” We note initially that there were no 
objections at trial to any of the testimony regarding the 
identification of appellant by photographs, nor to the man- 
ner in which the photograph was obtained, and therefore 
we submit that this belated claim should not now be con- 
sidered. Segurola v. United States, 275 U.S. 106 (1927); 
Scott v. United States, 115 U.S. App. D.C. 208, 317 F.2d 908 
(1963). In any event, it is clear that no objection was called 
for. The transcript reveals that the police officer called 
appellant and invited him to the precinct. Appellant testified 
on cross-examination : 

Q. Who accompanied you downtown? 

A. No one. 

Q. But that 


A. Of my own free will. 
Q. You went down of your own free will? 
A. Yes (Tr. 109-110). 


Simmons v. United States, 390 U.S. 377 (1968); United States v. Williams, 
137 U.S. App. D.C. 231, 421 F.2d 1166 (1970); United States v. Hamilton, 
137 U.S. App. D.C. 89, 420 F.2d 1292 (1969). Assuming arguendo a due process 
violation, the record supports a finding of independent source. United States v. 
Sera-Leyva, 139 U.S. App. D.C. 376, 433 F.2d 534 (1970); United States v. 
Kemper, —— U.S. App. D.C. ——, 433 F.2d 1153 (1970); Williams v. 
United States, 133 U.S. App. D.C. 185, 409 F.2d 471 (1969). 


12 Evidently appellant does not principally rely on the absence of counsel 
at either the taking of the photograph or its exhibition, with a group of other 
photographs, to the complainant. However, appellant misreads the testimony of 
Detective Thompson’s statement about the picture. After being asked to iden- 
tify two photographs, Government Exhibits Nos. 2 and 3, taken of appellant 
on October 2 and September 27, respectively, Detective Thompson stated, 
‘‘These are photographs of the defendant sitting out there with the defense 
attorney’? (Tr. 164). It is clear from the other testimony of the detective 
(Tr. 165-167) and from the testimony of appellant (Tr. 109-110, 112) that no 
attorney at any time accompanied appellant to the precinct, notwithstanding 
appellant’s present suggestion to the contrary. It is equally clear from the 
context that Detective Thompson’s statement mentioning defense counsel was 
merely an in-court identification of appellant, who at the time was seated 
next to his attorney. 
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In any event, the taking of appellant’s picture by the 
police was not a sufficient ‘‘intrusion’”’ upon his person or 
privacy to be considered violative of the Fourth Amend- 
ment. Cf. Von Sleichter v. United States, 267 A.2d 336, 
339 (D.C. Ct. App. 1970). Properly analogized, the photo- 
graphic procedure was akin to fingerprinting, since both are 
reliable and involve minimal intrusion. In Davis v. Missis- 
sippi, 394 U.S. 721 (1969), the Supreme Court held that 
fingerprinting a defendant during a period of illegal deten- 
tion violated the Fourth Amendment. This Court reached 
the same result in Bynum v. United States [Bynum I}, 
104 U.S. App. D.C. 368, 262 F.2d 465 (1959). Bynum and 
Davis do not necessitate reversal here, however, because in 
this case the detention of appellant for the brief period 
while the photograph was taken was legal, cf. Bynum v. 
United States [Bynum II], 107 U.S. App. D.C. 109, 274 
F.2d 767 (1960), and particularly so where the evidence 
overwhelmingly established that appellant voluntarily par- 
ticipated. There was in fact no evidence whatsoever to the 
contrary. Had probable cause existed for appellant’s 
immediate arrest, there is no question that a full search, in 
addition to the photographic procedure, would have been 
permissible. The brief intrusion, however, was not based on 
probable cause to arrest but upon reasonable suspicion. 
The question becomes, in these circumstances, whether the 
limited intrusion was consistent with the Fourth Amend- 
ment. We submit that it was. 

The Fourth Amendment proscribes only unreasonable 
searches and seizures. The Supreme Court in Terry v. 
Ohio, 392 U.S. 1 (1968), stressed the requirement of reason- 
ableness in rejecting a ‘‘rigid all-or-nothing model of justi- 
fication and regulation under the [Fourth] Amendment,”’ 
which permits searches and seizures only upon probable 
cause, because that model ‘‘obscures the utility of limita- 
tions upon the scope, as well as the initiation, of police 
action.’’ 392 U.S. at 17. Police activity short of an arrest 
and full search based on less than probable cause is thus 
neither completely foreclosed by the Fourth Amendment 
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nor exempted from its requirement of reasonableness. The 
“‘central inquiry’’ in every case is ‘‘the reasonableness in 
all the circumstances of the particular governmental in- 
vasion of a citizen’s personal security.”’? Id. at 19. This 
inquiry, of necessity, involves a balancing of the ‘‘nature 
and extent of the governmental interests involved,’ id. at 
22, against ‘‘the nature and quality of the intrusion of 
individual rights.’’ Id. at 24. Cf. Camara v. Municipal 
Court, 387 U.S. 523, 534-537 (1967); Castillo-Garcia v. 
United States, 424 F.2d 482 (9th Cir. 1970) ; Stassi v. United 
States, 410 F.2d 946 (5th Cir. 1969). 

The Supreme Court in Davis v. Mississippi, supra, rec- 
ognized the slight personal intrusion which is occasioned by 
the comparable fingerprinting process: 

Detention for fingerprinting may constitute a much less 
serious intrusion upon personal security than other 
types of police searches and detentions. Fingerprint- 
ing involves none of the probing into an individual’s 
private life and thoughts that marks an interrogation 
or search, . . . Furthermore, fingerprinting is an in- 
herently more reliable and effective crime-solving tool 
than eyewitness identifications or confessions and is 
not subject to such abuses as the improper line-up and 
the ‘‘third degree.’’ 394 U.S. at 727. 
In the same way, we submit, the minimal intrusion required 
for photographing in the instant case was reasonable. Ap- 
pellant’s automobile had been utilized in the perpetration of 
a crime. Not only for the protection of appellant as the 
registered owner of the automobile but also for effective 
crime detection, it was necessary that the complainant have 
an opportunity to exonerate or inculpate appellant, and 
the exhibition of a series of photographs was the easiest 
and most reasonable method for doing so under the circum- 
stances. The inconvenience was, in fact, less than would 
probably be involved in fingerprinting. Appellant was not 
‘booked’? or otherwise processed at the police precinct and 
was detained only momentarily; the photograph was taken 
within a relatively short span of time after his voluntary 
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appearance at the precinct. This modest intrusion upon 
appellant’s privacy, even assuming arguendo (contrary to 
the evidence of record) that appellant did not consent to it 
and assuming further (again contrary to the record) that 
appellant did not waive objection at trial, was thus com- 
pletely consistent with the Fourth Amendment’s require- 
ment of reasonableness as discussed in Terry and Davis. 


CONCLUSION 
Waezerore, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 
THomas A. Firanyery, 
United States Attorney. 


Joun A. Terry, 
Joun §S. Ransom, 
Assistant United States Attorneys. 
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